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Executive Summary
 On October 4, 2011 ICE Clear Credit LLC (ICC) formally filed separate but related 

portfolio margining petitions with the CFTC and SEC.  ICC previously filed draft 
petitions with the CFTC and SEC on May 23, 2011  

 The petitions request that the CFTC and SEC issue exemptive orders, in 
accordance with Section 713(a) of Dodd-Frank, exempting ICC and its 
participants from Section 15(c)(3) of the Exchange Act and Rule 15c3-3 
thereunder, in order to allow ICC and BD/FCMs to: 
− hold customer positions in CDS that include both broad-based index CDS that are regulated by 

the CFTC as commodity swaps, and narrow-based index CDS and single-name CDS that are 
regulated by the SEC as security-based swaps, in a single customer omnibus account subject to 
Section 4d(f) of the CEA and subject to Subchapter IV of Chapter 7 of Title 11 of the United 
States Code and the rules and regulations thereunder; and 

− Calculate the customer omnibus account margin pursuant to the ICC portfolio margining program

 ICE Clear Credit is prepared to offer portfolio margining relief with respect to 
customer-related cleared CDS transactions as soon as practicable subject to the 
required regulatory approvals from both the CFTC and SEC

 ICC implemented portfolio margining for house positions in January 2012
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Overview

• Division of Regulatory Oversight

• Rationale for Customer-Related Portfolio Margining

• ICE Clear Credit Portfolio Margining Program
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Splitting regulatory jurisdiction over CDS instruments 
imposes operational and capital inefficiencies 

 Dodd-Frank splits jurisdiction 
between the CFTC and SEC 
− CFTC: commodity-based swaps
− SEC: security-based swaps

 Given the regulatory divide, ICC 
and BD/FCMs are required to 
maintain separate clearing 
accounts for customer-related 
positions 
− 4d(f) accounts for indices
− 15(c)(3) accounts for single names

Division of Regulatory Oversight

 Separate accounts are inefficient 
from a banking / settlement 
perspective
− Gains and losses with respect to 

cleared portfolio of index and 
single names will need to be 
moved in and out of the respective 
SEC and CFTC accounts on a 
daily basis

 Separate accounts will require 
customers to fully margin both 
single name and index positions 
notwithstanding the high 
correlation between the positions

Regulatory Oversight Inefficiencies



5

Congress provided a solution for the inefficiencies of 
divided oversight in Dodd-Frank Section 713

Division of Regulatory Oversight

Pursuant to an exemption granted by the SEC, 
collateral relating to security-based swaps (e.g., 
corporate single name CDS contracts) may be 
held in a portfolio margin account carried as a 
futures account subject to 4d of the CEA

Section 713 of Dodd-Frank 

The portfolio margining program shall be subject 
to subchapter IV of Chapter 7 of title 11 of the 
United States Code and the rules and 
regulations thereunder

Portfolio Margining can 
be offered by a 

clearinghouse if both 
the SEC and CFTC 
provide necessary 

approvals
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• Division of Regulatory Oversight

• Rationale for Customer-Related Portfolio Margining

• ICE Clear Credit Portfolio Margining Program
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CCPs must provide sound risk management that 
incents desired behaviors without unnecessary costs

 Customers may currently receive portfolio margin relief from their prime brokers 
with respect to their OTC transactions

 Without portfolio margin relief, clearing will be significantly more expensive for 
customers and could result in an increase in systemic risk
− Initial margins should reflect the risk of cleared positions, incentivizing balanced rather than 

directional portfolios
− Increasing funds dedicated to initial margins which are not risk-driven reduces ability to support 

trading activities and may impair market depth

 Holding swaps in the 4d(f) account provides enhanced protections to customers 
in the event of a FCM/BD bankruptcy relative to the 15(c)3 account

 Without portfolio margining, customer access to clearing will be at a significant 
disadvantage to inter-dealer clearing

 Buy-side and sell-side unanimously agree that portfolio margining is a 
prerequisite to any meaningful adoption of clearing across market participants

Rationale for Customer-Related Portfolio Margining
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• Division of Regulatory Oversight

• Rationale for Customer-Related Portfolio Margining

• ICE Clear Credit Portfolio Margining Program
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Thoroughly reviewed by industry participants and 
regulators

Finance Concepts provides a third-party review of the proposed risk 
methodology enhancements, which concludes:
 Variation margin levels are sufficient to cover liquidation costs under 

extreme conditions
 ICE margin relief based on index decomposition constitutes a prudent 

methodology for warehousing risk associated with CDS portfolios

Index decomposition methodology receives “no objection” from Federal 
Reserve staff

Index decomposition receives “no objection” from New York State 
Banking Department

CFTC certifies ICC to offer portfolio margining for clearing participants 

SEC approves ICC to offer portfolio margining for clearing participants 

ICC Portfolio Margining Program

March 2011

May 17, 2011

July 12, 2011

Dec. 10, 2011

Dec. 16, 2011

http://sirt.cftc.gov/sirt/sirt.aspx?Topic=ClearingOrganizationRulesAD&Key=22754
http://sec.gov/rules/sro/icc/2011/34-66001.pdf
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Portfolio margining in a 4d(f) account provides 
potentially greater certainty in liquidation rules

Dodd-Frank provides regulatory 
clarity for portfolio margining of 
security-based swaps held in a 

4d(f) commodity account

ICC Portfolio Margining Program

CFTC commodity broker 
liquidation rules provide 

potentially greater certainty

 Congress envisions the SEC granting an exemption 
permitting securities (which includes security-based swaps) 
to be held by a dually registered BD/FCM in a 4d(f) portfolio 
margining account subject to the commodity broker 
liquidation rules, pursuant to a portfolio margining program 
approved by the CFTC. (DFA Section 713(a).) The CFTC is 
required by Dodd-Frank to treat security-based swaps held in 
a 4d(f) account as customer property and subject to the 
commodity broker liquidation rules. (DFA Section 713(c).)

 By comparison, it is less clear whether Dodd-Frank 
authorizes commodity swaps to be held in a securities 
account, or how they are to be treated. (DFA Section 
713(b).) In the absence of clarity on this point, there is a 
potential risk that a person would not be considered to be 
“customer” under SIPA for claims with respect to assets other 
than securities, such as commodity swaps margin or 
positions, carried in a securities account. If a person were 
not considered a “customer” for these purposes, the person 
would risk being deemed a general creditor of the BD with 
respect to the commodity swap positions and margin.

 In the absence of being able to arrange a bulk sale on or 
before a bankruptcy filing, the CFTC’s Part 190 rules 
mandate converting all open commodity contract positions 
and other customer property, including securities, to cash 
as early as the filing date or within a short period of time 
thereafter.  (Appendix A to Part 190.)  This assurance of 
immediate liquidation protects the portfolio margining 
customer, who is not interested in receiving like-kind 
securities but rather in minimizing loss in a bankruptcy.

 The SIPA insolvency rules do not appear to provide such 
assurances.  In particular, note that under 15 USC 78fff-
1(b) the SIPA trustee may, but has no duty, to liquidate 
positions promptly. 

 The CFTC Part 190 rules generally are detailed and 
precise regarding the procedure for liquidating customer 
commodity accounts and other customer property held in 
the accounts.  The BD/SIPA insolvency rules are more 
general, and with respect to liquidation of commodity 
contracts in particular, do not appear to provide any 
specific guidance. 
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Margin 
Requirement Portfolio Size Total 

Requirement

SN Positions
(Sold Protection)

3.95% 
5Y Instruments

$100 M
(Sold Protection)

$3.95 M

Index Positions
(Bought Protection)

1.45%
5Y On-The-Run

$100 M
(Bought Protection)

$1.45 M

Margin Requirements

Current 
Methodology

Index 
Decomposition

$5.40 M $1.00 M

ICC Portfolio Margining reduces clearing costs while 
maintaining adequate levels of protection

ICC Portfolio Margining Program

Portfolio Margining Examples
Significant savings can be realized for well balanced portfolios

Margin 
Requirement Portfolio Size Total 

Requirement

SN Positions
(Bought Protection)

2.15% 
5Y Instruments

$100 M
(Bought Protection)

$2.15 M

Index Positions
(Sold Protection)

2.60%
5Y On-The-Run

$100 M
(Sold Protection)

$2.60 M

Margin Requirements

Current 
Methodology

Index 
Decomposition

$4.75M $1.00 M
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